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must be a desire to inform the public on matters of public concern, as opposed to personal 
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motivation whatsoever”, amongst other motive tests not contained in MCLA 15.362, and then 
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APPLICABLE STANDARDS OF REVIEW 
 

The proper interpretation of a statutory provision is a question of law that the Court 

reviews de novo.  Neal v Wilkes, 470 Mich 661, 663-664; 665 NW2d 648 (2004). 

 A trial court’s ruling on a motion for JNOV is reviewed de novo on appeal.  Garg v 

Macomb Co. Mental Health Services, 472 Mich 263, 272; 696 NW2d 646 (2005).  When 

ruling on a motion for JNOV, a trial court should consider the evidence and all legitimate 

inferences arising therefrom in the light most favorable to the non-moving party.  Reed v 

Yackell, 473 Mich 520, 528; 703 NW2d 1 (2005).  “A trial court should grant a motion for 

JNOV only when there was insufficient evidence presented to create an issue for the jury.”  

Attard v Citizens Ins. Co. of America, 237 Mich App 311, 321; 602 NW2d 633 (1999).  If the 

evidence is such that reasonable jurors could disagree, JNOV is not properly granted.  

Foreman v Foreman, 266 Mich App 132, 136; 701 NW2d 167 (2005). 
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THE BASIC FACTS OF THIS CASE, INCLUDING ESPECIALLY IMPORTANT 
PORTIONS OF THE RECORD RECOGNIZED BY THE COURT OF APPEALS 
DISSENT BUT IGNORED BY THE COURT OF APPEALS MAJORITY, AND 

PROCEDURAL BACKGROUND 
 

In March 2002, Smiley, the Mayor of the city, appointed Plaintiff as police chief.                

The city charter provides, at section 6.2(b), that mayoral appointees “serve at the pleasure of 

the Mayor for indefinite terms, except that the Mayor shall reaffirm or appoint those 

administrative officers and other appointive positions within thirty (30) days from his election 

. . . .”.  Plaintiff remained police chief until November 2007, when after an election, Smiley 

declined to reappoint plaintiff to the position. See 93a. 

          According to the trial record, Smiley’s decision not to reappoint him was causally 

connected to previous incidents when plaintiff reported a policy issued by Smiley as a 

violation of a city ordinance.  See 97a-99a, 80a-81a, 82a-83a (Officers’ testimony about 

Defendant Smiley’s MRE 801(d-2) admissions that his terminating Plaintiff’s employment 

went back to the Plaintiff’s reporting the violation of Local Ordinance 68-C); 108a-109a, 

116a-117a (Defendant Smiley’s ongoing anger towards Plaintiff as a result of Plaintiff 

reporting the 68-C violation); 71a, 77a-79a, 91a (Defendant Smiley’s knowledge of the 

protected activity).  See also pp. 8-13, infra, regarding the evidence proving each of 

Defendants’ proffered business reasons to be pretextual. City ordinance No. 68-25C, section 

8(I) (“Ordinance 68C”), which permitted unelected city officers to be paid for unused sick, 

personal, and vacation days, stated, in part:  

Administrative officers [meaning unelected officers] may 
accumulate unused sick/personal days until a 90 day accumulation 
has been created. Vacation days and unused holidays may also be 
credited for purposes of the accumulation.  At the option of any 
administrative officer, any [un]used sick and/or personal, and/or 
vacation days may be paid in January in the year after which they 
are accumulated. (Emphasis added) 
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 In early 2003, an election year, Smiley held a meeting with the city department heads 

regarding the city’s worsening financial situation. Smiley, stating that all possible measures 

should be taken to keep city employees working, noted that the city paid a large amount of 

money each year for employees’ unused vacation days.  At a later meeting, which Smiley did 

not attend, some department heads agreed to a pay freeze and that all vacation days had to be 

used within the calendar year, with no employee payouts for unused days.  Smiley prepared a 

memorandum of this “gentlemen’s agreement” and distributed it to administrators, including 

Plaintiff on March 18, 2003. See 151a-152a. 

 On March 20, 2003, Plaintiff sent Smiley a letter objecting to the plan in Smiley’s 

memorandum.  He stated that his lifestyle revolved around “these very things that have been 

negotiated for me. . . My family looks forward to the financial benefits I receive by not 

missing work.” See 149a-150a. Police Chief Whitman did not agree to any so-called 

“gentlemen’s agreement” to violate the law—nor could he. 

 In the 2003 election, Smiley was reelected, and he subsequently reappointed Plaintiff 

as police chief.  On January 9, 2004, Plaintiff sent a letter to Smiley requesting a payout for 

his unused days in 2003 under Ordinance 68C. See 153a.  The letter further stated: 

“Although I have a great deal of respect for you as a person and as 
our mayor, I do not feel that issuing a confidential memo that 
affects ones (sic) wages and benefits that are set by ordinance, can 
supersede that very ordinance. 
 
To ignore issues specified in that ordinance would be a direct overt 
violation of that ordinance and I fully intend to address the 
violation should it occur.”  (emphasis added). 
 

 Notably, Chief Whitman also made it clear that if the Mayor would simply have 

had the ordinance amended, there would be no problem.  See 78a, 107a.  Further, the real 
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trial record shows that the Chief could not have been “lying in wait” because he could not use 

the vacation time allotted to him for the reason that the police department would have been 

operating without a command structure if he did.  See 77a.  Simply put, the Plaintiff, a chief 

of police, could not enter into a gentlemen’s agreement to violate the ordinance.  While the 

majority’s opinion pretends to give all favorable inferences pursuant to the JNOV standard to 

the Plaintiff in its decision, the majority’s opinion then turns around and contends that the 

factual record can only be interpreted to show Plaintiff enforced the ordinance for “solely” his 

own benefit.  See 33a.  However, the real trial record reveals that Chief of Police Whitman 

made it clear he was enforcing the ordinance because it was his “job”.   See 90a.  In fact, 

Defendant’s own city attorneys agreed with Chief Whitman and testified that he “was only 

doing his job”.  See 124a-128a.  Additionally, Chief Whitman made it clear that if Defendant 

Smiley had the ordinance amended, this would become a non-issue.  See 78a, 107a.  

However, Defendant Smiley chose not to amend the ordinance.  See 78a.  Additionally, Chief 

Whitman’s refusal to enter into a gentlemen’s agreement to violate the law, and enforce the 

ordinance as written unless and until it was amended by the Defendants, ended up being to the 

benefit of 13 administrators, not just Plaintiff.  See 89a.  Further, an employee such as a chief 

of police making sure public officials are following the law is at the zenith of public concern.  

See Perry v McGinnis, 209 F3d 597, 606 (6th Cir. 2000). 

The Court of Appeals majority chose to weigh this evidence, and despite the JNOV 

standard requiring the plaintiff to receive all favorable inferences, determined that these facts 

somehow show the plaintiff “lying in wait” and using the enforcement of the ordinance 

“solely” as a weapon of extortion.  See 33a.  The real trial record, however, as set forth above, 

shows precisely the opposite—that Chief Whitman was not using the WPA as a weapon of 
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extortion for solely his own benefit.  In and of itself, the above evidence shows this, but there 

is even more evidence to corroborate that Chief Whitman was not using the WPA as a 

weapon of extortion solely for his own benefit. 

 On January 12, 2004, Smiley held a staff meeting.  Smiley stated, according to 

Plaintiff, that there would be no payouts for unused vacation days, arguing that the 

administrators had waived their rights to receive such payouts.  Plaintiff told Smiley that he 

had talked to the city attorney about this issue, that refusing to pay employees for unused days 

was an ordinance violation, and that he expected the violation to be addressed. 

 On January 15, 2004, Plaintiff wrote a letter to Dennis Lowthian, an administrative 

officer for the city who had been acting as a spokesperson for all of the administrative 

officers.  In the letter, Plaintiff stated: “I cannot allow them to violate the ordinance by 

‘forcing waivers’ of ordinance[-]given rights.  I believe it is my job as a police officer to point 

the violation out and I will pursue it as far as it needs to go.”  (emphasis added).  See 35a. On 

January 23, 2004, Plaintiff wrote a letter to Richard Hamilton, a city attorney for matters other 

than labor and employment. See 154a-155a. Plaintiff, asserting that the failure of the city to 

pay him for unused vacation days was a violation of Ordinance 68C, stated: 

“My position is this, this is a violation of the ordinance [and] I told 
the mayor on the 12th it was an ordinance violation. . . If I need to 
re address [the issue] through the council I will, if you have any 
input on resolving this I would appreciate it or I will be forced to 
pursue this as a violation of the law and will address it as such.  
(emphasis added). See 154a-155a. 
 

Plaintiff also stated that “[t]his ordinance was not re addressed in regards to these benefits 

during the past year and the Mayor and council clearly had ample time to bring this up and I 

expected them to [do so] after the memo of March 03.”  See 78a. Thus, as indicated, the 
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ordinance would have been a non-issue if Defendant Smiley simply had made the effort to 

have it amended as the Plaintiff, Chief of Police, suggested to him.   

 Defense Counsel admitted at trial that Smiley was told about the January 23, 2004, 

letter, and Hamilton testified that he told Smiley about the letter.  See 71a, 78a-79a, 91a, 

123a. But Smiley denied that Hamilton talked with him about it. 

 Thereafter, the city’s labor and employment attorney, Dennis Dubay, advised the city 

that the payouts for unused days had to be made because Ordinance 68C had not been 

amended to reflect the “gentlemen’s agreement” not to make the payouts.  According to 

Smiley’s testimony, Dubay told him, “Chuck, you can’t make a gentlemen’s agreement to 

drive 55 [miles per hour] when the speed limit is posted at 45. . .”1  See 130a. (Emphasis 

added).  On January 29, 2004, the city authorized monetary payouts for unused vacation sick 

days to all officers who had requested it, including Plaintiff.  Thus, this affected 

approximately 13 administrators, not “solely” the Plaintiff.  See 89a. 

 Smiley testified that on March 28, 2004, he had a couple of alcoholic drinks at a local 

bar.  The owner of the bar, Bob Lindsey, offered to drive Smiley home.  Lindsey drove 

Smiley in Smiley’s city-issued vehicle.  Right after they left the parking lot, city police 

officers in three cruisers stopped them.  One of the officers was slated to be laid off.  Plaintiff 

conducted an investigation of the incident and disciplined the officers in May 2004.  But 

Smiley allegedly felt that the discipline was too mild and was unhappy with the way Plaintiff 

handled the matter. 

                                                 
1 As Judge Beckering aptly pointed out at p. 10 of her 13 page dissent, “While I agree that it may be necessary 
for a city to adjust its budget to preserve essential public services and avoid terminating its employees, balancing 
the budget through violating one of its own ordinances hardly seems to serve the public interest.” See 43a. 
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 On June 7, 2004, Smiley issued a letter to Plaintiff, indicating that he was considering 

removing Plaintiff as police chief.  Later that day, Smiley met with Plaintiff and city 

employee Mark Udell.  According to Plaintiff, Smiley angrily pointed his finger in Plaintiff’s 

face and yelled, “You threatened to have me prosecuted over the 68C vacation pay issue.”  

Udell took notes, which stated:  “Mayor—no trust—68-C (vacation)—lack of 

communication. . .” See 116a. 

 Plaintiff asserted that his performance as police chief was good.  Morale was high, he 

received awards, and there were no disciplinary actions against him. See 84a-88a.  It was not 

just Chief Whitman testifying this way, but other employees, and the documents themselves 

support this.  It is not just that there were no disciplinary actions, there were no disciplinary 

actions against him for 31 years (!!)—and it is the Defendant City of Burton’s policy to put 

all disciplinary actions in the personnel file.  See 110a-112a.  Remarkably, there were none 

against the Chief.  Concerning morale, it was not just the Plaintiff’s testimony contradicting 

Defendants’ position, but also independent witnesses in the case.  Concerning the “awards”, it 

is an understatement to categorize them as just awards.  The awards were:  five 

commendations for bravery, stopping three armed robberies, another for saving a woman 

who was being carjacked by a lunatic with a gun held to her head, and one for saving his own 

partner’s life from a desperado who had a gun pulled on the partner, as well as State of 

Michigan award for Police Administrator of the Year and Rotary Club Police Administrator 

of the Year.  See 84a-88a.  In April 2004 he received an award as police administrator of the 

year, a statewide award.  Plaintiff again received a statewide award in October 2004.  Plaintiff 

did, however, admit to exchanging sexually explicit emails during work hours.  The 

Defendants admitted that the emails, in and of themselves, would not have led to the Plaintiff 
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being discharged.  See 105a-106a; 100a-102a; 132a.  In fact, the Defendants caught the Fire 

Chief doing the same thing, but did not discharge him. 

 Smiley was reelected as mayor in November 2007.  Following his reelection, Smiley 

directed each department head, including plaintiff, to submit a resume to him, if he or she 

wanted to be reappointed.  Later that month, Smiley declined to reappoint Plaintiff as police 

chief.  Smiley publicly stated that he wanted the police department to go in a new direction 

and to have more discipline in the department.  But Smiley testified that the actual reasons he 

did not reappoint Plaintiff were unnecessary for the public to know and that he was trying to 

protect Plaintiff and the police department from embarrassment.  On December 1, 2007, 

Plaintiff began receiving pension benefits. 

 Later in December 2007, Smiley met with lieutenants and sergeants in the police 

department to discuss a possible replacement for Plaintiff.  At the meeting, Smiley mentioned 

that he and Plaintiff “got off on the wrong foot” because of the 68C ordinance issue.  Sergeant 

Michael Odette testified that Smiley brought up the issue.  Similarly, according to Lieutenant 

Thomas Osterholzer’s testimony, Smiley acknowledged that Plaintiff’s conduct related to the 

ordinance got them off to “a rocky start” and “on the wrong foot”. 

 The majority’s opinion announces in footnote 1 that there was “overwhelming 

evidence of Plaintiff’s misconduct in office that more than justified the Mayor’s decision not 

to reappoint Plaintiff as police chief”. See 33a. By making this brief, conclusory statement in 

a footnote, apparently the Court of Appeals majority’s opinion is not concerned with the real 

trial court record.  The actual trial record reveals that this alleged “overwhelming” evidence 

was so flimsy that the jury and everyone in the courtroom (except Defendants) visibly reacted 

to how preposterous and untrue these proffered business reasons were. 
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And please note that all of the proffered business reasons were invented after the 

lawsuit was filed.  The Defendants’ policy is to put all disciplines in the personnel file.  See 

83a.  None of the alleged proffered business reasons were in Chief Whitman’s personnel file.  

See 68a-70a; 83a.  It was only after Defendants finally “lawyered up” that he concocted five 

alleged proffered business reasons for why he fired Chief Whitman after the litigation started. 

Any type of careful examination of the real trial record regarding these five concocted reasons 

shows them to be flimsy lies and exaggerations: 

Defendants’ Flimsy Proffered Business Reason #1: 
Amanda Eads Incident 

Defendants’ Claim The Truth 

Both Sgt. Odette and Lt. Osterholzer 
“recommended” that the Chief not hire 
Amanda Eads, but he did so anyhow, thereby 
putting an “inferior” woman police officer on 
the streets and thereby jeopardizing the lives 
of citizens and fellow officers. See 75a; 145a. 
 

Chief Whitman had the final say as to 
whether she would be hired or not, and he 
had every right to reject the recommendation 
of Sgt. Odette and Lt. Osterholzer, and did so. 
Amanda Eads turned out to be an excellent 
police officer, and Defendants’ own 
witnesses on the stand admitted it, and further 
admitted that perhaps they themselves had 
been wrong about Amanda Eads and that 
Chief Whitman was right after all! See 137a-
138a. 
  
Incredibly, Defendants’ Court of Appeals’ 
Brief pretended as though this confession by 
Defendants’ own witnesses didn’t occur at 
trial, and still exhorted the Court of Appeals 
to accept this flimsy reason as a reason why 
Defendants fired Chief Whitman! 

  
 Incredibly, the Court of Appeals’ majority claims that Chief Whitman, with no 

disciplines in his file, no written criticisms in his file, five commendations for bravery, and 

two statewide awards for being Police Administrator of the Year was justifiably fired (despite 

the JNOV standard of review) for being correct in his judgment when he gave a woman a 

chance to be a police officer!  
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Defendants’ Flimsy Proffered Business Reason #2: 
“Forgery” of Odette’s Signature 

Defendants’ Claim The Truth: 

Defendants claim that Chief Whitman forged 
a document and then forged the signature of 
Sgt. Odette on a budget memo that was 
submitted to City Council.  See 76a. 
 

Chief Whitman met with Sgt. Odette, went over 
the budget figures that were contained in the 
memo, asked Sgt. Odette if he agreed with 
those figures, to which Sgt. Odette said, “Yes, I 
do agree with this”, and then asked permission 
to sign Sgt. Odette’s name to the memo, 
whereupon Sgt. Odette said, “Sure, you can 
sign my name”.  See 134a-136a; 140a. 

  
 Incredibly, the Court of Appeals’ majority claims that Chief Whitman, with no 

disciplines in his file, no written criticisms in his file, five commendations for bravery, and 

two statewide awards for being Police Administrator of the Year was justifiably fired (despite 

the JNOV standard of review) for signing Sgt. Odette’s name to a budget memo, after 

receiving permission and consent from Sgt. Odette himself to sign his name! 

Defendants’ Flimsy Proffered Business Reason #3: 
Sexually Explicit E-mails 

Defendants’ Claim The Truth 

For a year and a half, Chief Whitman was 
sending sexually explicit e-mails to a woman 
who was not his wife using the Defendant 
City of Burton’s computers. This was a 
violation of the policy of the City of Burton.  
See 76a. 

Yes, Chief Whitman was sending these e-
mails as charged, and admitted that that was a 
mistake that he regretted and he would accept 
responsibility for it.  See 100a-101a.  
However, Defendant Smiley and Udell 
admitted that Defendant Smiley knew about 
these e-mails for twenty months, and said 
absolutely nothing to Chief Whitman about it. 
See 104a, 118a, 119a.  Further, the Fire Chief 
was also sending sexually explicit materials, 
and he was not fired.  See 131a.  Defendant 
Smiley only “talked to” the Fire Chief and 
told him to knock it off, but he didn’t bother 
to “talk to” Chief Whitman. See 100a-101a. 
Chief Whitman testified that the punishment 
per the policy of the City of Burton for such 
an offense would have been “verbal 
warning”.  See 122a. Finally, Defendant 
Smiley himself testified under oath that for 
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these e-mail incidents, in and of themselves, 
he would not have fired Chief Whitman.  See 
132a. 

  
 Incredibly, the Court of Appeals’ majority claims that Chief Whitman, with no 

disciplines in his file, no written criticisms in his file, five commendations for bravery, and 

two statewide awards for being Police Administrator of the Year was justifiably fired (despite 

the JNOV standard of review) when Defendant decision-maker, Defendant Smiley, said 

“Naw, I wouldn’t have fired him for those e-mails, maybe talk to him, but not fire him”! 

Defendants’ Flimsy Proffered Business Reason #4: 
Art Booth Shooting 

Defendants’ Claim The Truth: 

Art Booth is a long-time and good police 
officer who got drunk and did a stupid thing, 
namely, he put a simulation bullet into a gun 
and “fake shot” a fellow officer who was also 
drunk. Defendant Smiley claims that he was 
humiliated because he never knew anything 
about this incident, and also claimed that Art 
Booth was never punished. See 72a-73a 

Chief Whitman, the very day after this “fake 
shooting”, he, Chief Whitman, told 
Defendant Smiley about it. See 96a-97a.  
Moreover, Art Booth was in the process of 
retiring, and in one more week, did retire.  
Thus, Chief Whitman would have given him 
a thirty day suspension had he not retired.  
See 95a-97a. 

  
 Incredibly, the Court of Appeals’ majority claims that Chief Whitman, with no 

disciplines in his file, no written criticisms in his file, five commendations for bravery, and 

two statewide awards for being Police Administrator of the Year was justifiably fired (despite 

the JNOV standard of review) for immediately telling Defendant Smiley about the incident 

the day after it happened! 

Defendants’ Flimsy Proffered Business Reason #5: 
Officer Clevenger 

Defendants’ Claim The Truth: 

Defendants exaggerate again and try to claim 
that Chief Whitman discriminated against a 
woman police officer by not hiring her due to 
“psychological reasons”.  See 141a-142a 

Everybody knew that Officer Clevenger 
would be hired in the next wave of police 
officers to be hired, and she was. Chief 
Whitman also knew this, so all that happened 
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was that Officer Clevenger’s hiring as a 
police officer was delayed for a short period 
of time; i.e., much ado about nothing.  See 
139a. 

  
 Incredibly, the Court of Appeals’ majority claims that Chief Whitman, with no 

disciplines in his file, no written criticisms in his file, five commendations for bravery, and 

two statewide awards for being Police Administrator of the Year was justifiably fired (despite 

the JNOV standard of review) for temporarily delaying the hiring of Clevenger for a short 

period of time! 

 Defendant Smiley adamantly claimed that he only learned about Defendants’ flimsy 

proffered business reasons 1, 2, 4 and 5, and the continuation of flimsy proffered business 

reason #3, after he was elected on November 6, 2007.  Specifically, Defendant Smiley 

testified under oath that he only learned about these reasons to fire Chief Whitman on 11/19-

11/27, an eight day window of time. Having just learned these reasons to fire Chief Whitman, 

Defendant Smiley claims that he had no other alternative but to fire Chief Whitman, which he 

did on 11/27/07. 

 Then, a fact came to light that shed serious suspicion and/or doubt upon Defendant 

Smiley’s trial story. I saw it in the juror’s eyes, and I am sure that this Court will find it 

fascinating. Chief Whitman testified that current Police Chief Benthal told him, Chief 

Whitman, that Defendant Smiley had offered Benthal the job of police chief – in 

SEPTEMBER, 2007!  See 114a-115a.  Of course, this raises the important question: how 

could Defendant Smiley know he was going to need a new police chief in September, 2007, 

and make the offer to Benthal, when Defendant Smiley didn’t even know about the five 

proffered business reasons that made the removal of Chief Whitman necessary until 11/19/07 

at the earliest? We suggest that that scenario is simply not possible – unless Defendant Smiley 
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is clairvoyant.  The jury visibly and physically responded to this testimony.  We believe the 

Court of Appeals majority’s opinion blatantly failed to follow the JNOV standard of review 

concerning Defendants’ proffered business reasons which were all easily shown at trial to be 

pretextual. 

 As indicated, in fairness to employees, written criticisms and disciplines of their job 

performance are supposed to be contained within the personnel file pursuant to the City of 

Burton’s own policy.  See 110a.  The law of Michigan also says that as embodied in the so-

called Bullard-Plawecki Right-to-Know Act, being MCLA §423.508 et. seq., Most 

importantly, Defendant City of Burton’s own standard operating procedure/rule requires, in 

fairness to employees such as Chief Whitman, that any criticisms and/or disciplines of the 

employee be put in writing and be placed in the employee’s personnel file.  See 110a. 

Defendant Smiley must certainly be aware of this policy, since it was typed out on the 

Mayor’s own personal letterhead and disseminated to all employees of Defendant City of 

Burton.  

 Yet, when it came to Chief Whitman, Defendants violated their very own policy. 

Chief Whitman’s personnel file was admitted as Trial Exhibit 7, however, there are absolutely 

no disciplines whatsoever in the file, and no written criticisms of his job performance 

whatsoever. See 110a-112a.  None of the five proffered business reasons that Defendants 

offered as their trial story to the jury are memorialized in writing in any way in Chief 

Whitman’s Trial Exhibit 7 personnel file. In fact, the only thing anyone who looks inside 

Chief Whitman’s personnel file will see are five commendations for bravery, stopping three 

armed robberies, another for saving a woman who was being carjacked by a lunatic with a 

gun held to her head, and one for saving his own partner’s life from a desperado who had a 
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gun pulled on the partner. Oh, and anyone who looks inside the Trial Exhibit 7 personnel file 

would also see the State of Michigan award for Police Administrator of the Year, as well as 

Rotary Club Police Administrator of the Year, describing how good of an administrator Chief 

Whitman is. In other words, after 31½ years of sterling police performance as a police officer 

on the beat, a sergeant, a lieutenant, and then the revered Chief of Police loved by most of his 

men, the only discipline Chief Whitman received in those 31½ years was to be unlawfully 

fired by Defendant Smiley.  

 Plaintiff filed suit against Defendants in February 2008, alleging a violation of the 

WPA.  At trial, the jury found in Plaintiff’s favor, answering special interrogatories on the 

verdict form, finding that Plaintiff engaged in protected conduct, and that his protected 

conduct made a difference in Smiley’s failure to reappoint Plaintiff.  The jury found 

Plaintiff’s past economic damages to be $97,500 for 2007 and 2008, future economic 

damages of $130,000 ($65,000 for each of the years 2009 and 2010), and noneconomic 

damages of $5,000, for a grand total of $232,500.  The verdict form did not provide separate 

awards against each of the two Defendants.  See 156a-157a. 

 The trial court subsequently entered judgment for the Plaintiff2.  Thereafter, 

Defendants moved for judgment notwithstanding the verdict (JNOV) or a new trial.  The trial 

court denied Defendants’ Motion.  See 24a-25a; 55a-58a.  The Court of Appeals majority’s 

opinion reversed the trial court’s denial of Defendants’ Motion for JNOV.  See 33a.  The 

Court of Appeals majority’s opinion’s main reason for reversal was its reliance on the “public 

concern vs personal vindictiveness” motive test set forth in Shallal v Catholic Social Services 

                                                 
2 In the judgment, the trial court stated that the verdict of $232,500 stood, unchanged, vis-à-vis Smiley (plus 
attorney fees of $64,874.25, for a total of $297,374.25 vis-à-vis Smiley), but that the city only owed Plaintiff 
$53,981.78, as the court held that the pension benefits received by Plaintiff would be an offset against the 
liability of the city, but not against the liability of Smiley.  The judgment also stated that any money paid by the 
city “shall correspondingly reduce the judgment amount owed by. . .Smiley.” See 26a-27a. 
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of Wayne County, 455 Mich 604 (1997). See 32a-33a.  The Court of Appeals majority’s 

opinion also engrafted onto MCLA 15.362 additional motive tests (“financial interest” test 

and “altruistic motive” test and “bad faith exception” test).  See 33a. The Court of Appeals 

majority then retroactively applied the judicially rewritten WPA to take away a fairly won 

jury verdict from Chief Whitman. See 32a-33a.  The Court of Appeals majority reversed the 

Trial Court’s order denying Defendants’ Motion for JNOV.  See 33a. The Court of Appeals’ 

opinion includes a 13 page dissent.  See 34a-46a.  Plaintiff timely filed an Application for 

Leave to Appeal the July 5, 2011, Judgment of the Court of Appeals, and Defendants sought 

Application for Leave to Appeal as Cross-Appellants.  This Court by Order dated May 4, 

2012, granted the Applications for Leave to Appeal.  See 67a. 

ARGUMENT 

STANDARD OF REVIEW 
 

 The proper interpretation of a statutory provision is a question of law that the Court 

reviews de novo.  Neal, infra, at pp. 663-664. 

I. FOLLOWING THIS COURT’S CARDINAL RULE OF STATUTORY 
CONSTRUCTION THAT ENSURES JUSTICE UNDER THE LAW MAKES THIS AN 

EASY CASE TO DECIDE 
 

At issue in this case is the interpretation of Michigan’s Whistleblower Protection Act 

(“WPA”), being MCLA 15.361, et. seq., including specifically MCLA 15.362. How is this 

Court to interpret this statute to ensure justice under the law?  One has to look no further than 

this Court’s own decision in Neal v Wilkes, 470 Mich 661, 665 NW2d 648 (2004). There, a 

young woman passenger on an ATV was injured when the operator drove across the mowed 

backyard lawn of a residential homeowner, and plaintiff was thrown off the ATV.  She then 

filed a lawsuit against the homeowner and the homeowner raised the Recreational Use Act 
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(hereinafter “RUA”) as a defense, whereupon the trial court granted defendant’s motion for 

summary disposition.  However, the Michigan Court of Appeals, relying on this Court’s 1987 

decision in Wymer v Holmes, 429 Mich 66; 412 NW2d 213 (1987), reversed the trial court’s 

grant of summary disposition to defendant, and ruled that the recreational use statute had been 

construed to only apply to large tracks of undeveloped land, not urban/residential land such as 

involved in the Wymer case. 

Justice Markman, writing for this Court, reversed the Wymer decision and reasoned as 

follows: 

“Defendant contends that our decision in Wymer should be 
overruled because it is inconsistent with the plain language of the 
RUA. We agree. "[O]ur primary task in construing a statute, is to 
discern and give effect to the intent of the Legislature." Sun Valley 
Foods Co. v. Ward, 460 Mich. 230, 236, 596 NW2d 119 (1999). 
"The words of a statute provide 'the most reliable evidence of 
its intent ....' " Id., quoting United States v. Turkette, 452 U.S. 576, 
593, 101 S.Ct. 2524, 69 L.Ed.2d 246 (1981). Although the Wymer 
Court noted that its task was to ascertain the legislative intent, it 
failed to recognize that the language of the statute is the best 
source for determining legislative intent. Instead, Wymer found it 
"reasonable to assume that the Michigan statute has the similar 
general purpose of similar acts in other jurisdictions...." [5] Wymer, 
supra at 77, 412 NW2d 213. That purpose being to "open[ ] up and 
mak[e] available vast areas of vacant but private lands to the use of 
the general public" in order to "promot[e] tourism." Id. at 78, 412 
NW2d 213, quoting Thomas v. Consumers Power Co., 58 
Mich.App. 486, 495-496, 228 NW2d 786 (1975). If that were the 
Legislature's purpose, it could have used the words "vacant or 
undeveloped land of another," rather than the words "the lands 
of another. 

*  *  * 
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Because this construction is, as the Court of Appeals itself 
recognized, not supported by the statutory language, we are 
compelled to abandon this construction and overrule Wymer.”3 

 
See Neal, supra, at pp. 665-667 (emphasis added). 

 
This Court in Neal further elaborated on choices the RUA statutory language could 

have made, but did not: 

“The RUA makes no distinction between large tracts of land and 
small tracts of land, undeveloped land and developed land, vacant 
land and occupied land, land suitable for outdoor recreational uses 
and land not suitable for outdoor recreational uses, urban or 
suburban land and rural land, or subdivided land and unsubdivided 
land. To introduce such distinctions into the act is to engage in 
what is essentially legislative decision-making.” 

 
Neal, supra, at p. 667 (emphasis added). 
 
 There it is!  There is the crucial watershed of statutory construction between (1) what 

IS4, that is, what the language of the statute itself says versus (2) judicial public policy 

making, that is, what the language of the statute OUGHT to say.  As Michigan Courts have 

correctly observed, this Supreme Court has reiterated clearly and often that the courts of this 

state may read nothing into an unambiguous statute. See, e.g., Halloran v. Bhan, 470 Mich. 

572, 577, 683 NW2d 129 (2004); Neal, supra, at p. 670, n 13 ("Plaintiff . . . is adding words 

to the act that simply are not there."); People v. Phillips, 469 Mich. 390, 395; 666 NW2d 657 

(2003); People v. Davis, 468 Mich. 77, 79; 658 NW2d 800 (2003); State Farm Fire & Cas. 
                                                 
3 The Michigan Supreme Court has consistently applied the same cardinal rule of statutory construction as set 
forth in Neal, supra; to wit:  Brown v City of Detroit, 478 Mich 589; 734 NW2d 514 (2007) (Justice Cavanagh 
opinion at p. 593); Pohutski v City of Allen Park, 465 Mich 675; 641 NW2d 219 (2002) (Justice Corrigan at pp. 
682-684).  Stated another way, the worst place to look for legislative intent when a statute is unambiguous is 
legislative history.  See generally, Oakland Hospital Corp. v Michigan State Tax Commission, 24 Mich App 138, 
143; 180 NW2d 88 (1970).  See also Empire Mining Partnership v Orhanen, 455 Mich 410, 421; 565 NW2d 844 
(1997) (“Provisions not included in the statute by the legislature should not be included by the courts.”); accord: 
Roberts v MCGH, 466 Mich 57; 642 NW2d 633 (2002) (Justice Young Opinion at p. 63); Omne Financial, Inc. v 
Shacks, Inc., 460 Mich 305; 596 NW2d 591 (1999) (Justice Kelly Opinion at pp. 310-311). 
 
4 Marbury v Madison, 5 US 137, 177 (1803) (“It is emphatically the province and duty of the judicial department 
to say what the law IS.”) (emphasis added). 
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Co. v. Old Republic Ins. Co., 466 Mich. 142, 146; 644 NW2d 715 (2002) ("Because the 

proper role of the judiciary is to interpret and not to write the law, courts do not have authority 

to venture beyond the unambiguous text of a statute."); Pohutski, supra, at p. 683 (an 

unambiguous statute must be enforced as written); Omne Financial, Inc., supra at pp. 311-

312  (courts may not speculate regarding legislative intent beyond the plain meaning of a 

statute).  See also Kirkaldy v Rim, 266 Mich App 626; 702 NW2d 686 (2005). 

II. THE REAL PURPOSE OF THE WHISTLEBLOWER PROTECTION ACT IS 
TO ELIMINATE “FEAR BARRIERS” FOR EMPLOYEES WHO OTHERWISE 

WOULD BE VERY RELUCTANT TO DO THE RIGHT THING 
 

 The legislative intent behind the Michigan Whistleblower Protection Act, being 

MCLA 15.361, et. seq., is to eliminate so-called “fear barriers” for employees who otherwise 

would be very reluctant and/or fearful to do the right thing for the public.  The mechanism our 

legislature used to eliminate these “fear barriers” was to give the employee retaliated against a 

cause of action or claim he could file in court, whereupon he could recover money damages.  

Thus, we have our Michigan Court of Appeals saying in Terzano v Wayne County, 216 Mich 

App 522 (1996): 

“The WPA seeks to protect the integrity of the law by removing 
barriers to employee efforts to report violations of the law.  Hopkins 
[supra at 374].  Inherent in the WPA is a purpose to protect the 
public BY protecting employees who report violations of laws and 
regulations.  Id.; Chilingrian v City of Frasier, 182 Mich App 163, 
165; 451 NW2d 541 (1989). 

*  *  * 
We are convinced that an employee may be just as fearful of telling 
authorities about violations of law committed by an entity that has a 
direct financial effect on the business of his employer as the 
employee would be to report a violation of law committed byu his 
employer.  Under either circumstance, the employer may suffer 
financial harm or embarrassment and, hence, the employee may be 
reluctant to report the violation for fear of employer retaliation.  To 
this extent, the legislative objective of encouraging employees to 
report illegal activities would be thwarted if the WPA were not 
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applied.  In addition, the employee who reports such third-party 
conduct may be in the best or only position to observe such 
wrongful conduct.  The rationale for applying the WPA in such 
circumstances is as strong as in the situations where the employer 
itself is the perpetrator of the reported violation.  The objectives of 
the WPA are furthered by affording plaintiff protection.” (emphasis 
added). 

 
See Terzano, supra at pp. 531-532; Dolan v Continental Airlines/Continental Express, 454 

Mich 373; 563 NW2d 23 (1997); and especially see Kimmelman v HDM, Ltd. 278 Mich App 

569, 571; 753 NW2d 265 (2008), which eliminated the need for any connection to the 

employer’s business and/or an investigation conducted by an employer.  See also May 

Michigan Bar Journal article of Tom R. Pabst, that lists the tortuous history of statutory 

interpretation of the WPA statute.  See 159a-161a. 

 Accordingly, the legislative intent of removing fear barriers was effected by the 

legislature itself by giving the employee a claim or cause of action in the event he was 

wrongfully retaliated against for reporting a “violation or suspected violation of a law, rule or 

regulation”, without any sort of motive requirement. 

III. SHALLAL V CATHOLIC SOCIAL SERVICES OF WAYNE COUNTY, 455 MICH 
604 (1997) INCORRECTLY HELD THAT THE PRIMARY MOTIVATION OF AN 

EMPLOYEE PURSUING A WHISTLEBLOWER CLAIM MUST BE A DESIRE TO 
INFORM THE PUBLIC ON MATTERS OF PUBLIC CONCERN, AS OPPOSED TO 

PERSONAL VINDICTIVENESS 
 

Just as this court reversed its own 1987 Wymer case as inconsistent with the plain and 

unambiguous language of the Recreational User Act (“RUA”), so too, this Court’s 1997 

Shallal decision should be reversed as inconsistent with the plain and unambiguous language 

of Michigan’s WPA, being MCLA 15.361, et. seq. 
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A. MCLA 15.362 is Not Ambiguous and Does Not Contain Any Language 
Whatsoever Establishing Any Type of “Motive Test” and/or “Extortion Exception” 

and/or “Vindictiveness Exception” 
 

There is no ambiguity in MCLA 15.3625, which states: 

“15.362.  Discharge threats, or discrimination against 
employee for reporting violations of law 

 
Sec. 2  An employer shall not discharge, threaten, or otherwise 
discriminate against an employee regarding the employee’s 
compensation, terms, conditions, location, or privileges of 
employment because the employee, or a person acting on behalf 
of the employee, reports or is about to report, verbally or in 
writing, a violation of a suspected violation of a law or 
regulation or rule promulgated pursuant to law of this state, a 
political subdivision of this state, or the United States to a 
public body, unless the employee knows that the report is false, 
or because an employee is requested by a public body to 
participate in an investigation, hearing or inquiry held by that 
public body, or a court action.” 

  

See MCLA 15.362. 
 

To anyone suggesting that this plain and unambiguous language contains a “public 

concern” or “personal vindictiveness”6 or “extortion” motive test as a prerequisite to being 

engaged in protected activity under the Act, we respectfully ask: “Please show us where it 

says that in the statute”.  See 162a.  It certainly would have been easy for the legislature to 

add such language when it enacted MCLA 15.361, et. seq.  For example, after the language 

set forth in MCLA 15.362, the legislature could have added this language: 

“Provided, however, that anything in this statutory language to the 
contrary notwithstanding, nobody shall be considered a 
Whistleblower, and/or have any cause of action under this statute, if 

                                                 
5 Brown, supra at p. 594 (“The statutory language in this case is unambiguous”); accord: Kimmelman v HDM, 
Ltd. 278 Mich App 569, 571; 753 NW2d 265 (2008) (Judge Davis: “The language of the WPA is unambiguous. . 
.”); Trepanier v Nat’l Amusements, Inc., 250 Mich App 578; 649; NW2d 754 (2002) (Per curiam:  Judge Mark 
Cavanaugh, Judge Doctoroff and Judge Jansen—“. . . we decline to interpret the WPA so as to create a limitation 
that is not apparent in the unambiguous language of the statute.”); Phinney v Perlmutter, 222 Mich App 513, 
544; 564 NW2d 532 (1997) (Judge Wahls:  “The language of the statute is clear and unambiguous”). 
 
6 Shallal, supra, at p. 621. 
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there is any evidence he engaged in ‘extortion’, ‘vindictiveness’, 
‘bad faith’ and/or if the trier of fact determines that not enough 
‘public concern’ exists.” 
 

But, of course, this language does not appear in the statutory language the legislature used.  

See 162a.  

However, it can be argued that maybe that language ought to be in the statute.  After 

all, who wants to see a so-called “extortionist” prosper, or receive any money whatsoever? 

Additionally, most of us don’t like “vindictive” people, so why should they get any money 

under the statute, either?  But such language does not appear in the statute itself.  See 162a.  If 

such public policies are to be grafted onto the clear and unambiguous language, it would have 

to be via judicial construction and judicial fiat.  But wouldn’t that constitute exactly the type 

of “legislative decision-making” that this Court condemned in Neal, supra?  Wasn’t such 

judicial activity and construction of a clear and unambiguous statute exactly why this Court 

overruled its own Wymer decision from 1987?  Wouldn’t this be contrary to “the proper role 

of the judiciary. . .(which). . . is to interpret and not write the law, . . . (as). . . courts do not 

have authority to venture beyond the unambiguous text of a statute.”?  See State Farm Fire & 

Cas. Co. v Old Republic Ins. Co., 466 Mich 142, 146; 644 NW2d 715 (2002). 

 The Court of Appeals majority in this Whitman case did in fact engage in “legislative 

decision-making”.  The Court of Appeals majority in the Whitman decision relied on Shallal, 

supra, and said “He did not pursue the matter to inform the public on a matter of public 

concern.”  See 32a-33a.  First of all, the Chief of Police ensuring that existing ordinances and 

laws are upheld and enforced is a matter of public concern.  Secondly, and more to our point, 

there simply is no “public concern exception” test to being a Whistleblower under MCLA 

15.362, as Judge Beckering correctly observed in her dissent at footnote 2, p. 11: 
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“Nowhere in the WPA does it state that a whistleblower must 
not have any selfish motives.  The underlying purpose of 
whistleblower protection laws is to encourage disclosure of, and to 
prevent against, violations of the law.  In the federal analogue, a qui 
tam action specifically allows the whistleblower to receive a share 
of the recovery as his or her reward.” (emphasis added) 
 

See 44a, fn2. 
 

There is no “financial interest” exception in MCLA 15.362.  The Court of Appeals 

majority’s holding states that Chief Whitman can’t be a whistleblower because he “clearly 

intended to advance his own financial interests”. (emphasis added). The clear and 

unambiguous statutory language does not set forth a “financial interest” exception.  And 

Judge Beckering’s dissent highlights this, also, when she pointed out that, “Nowhere in the 

WPA does it state that a whistleblower much not have any selfish motives.” See 38a(fn2). 

There is no “altruistic motive” requirement in MCLA 15.362.  The Court of Appeals 

majority in this Whitman case based its decision on Shallal, supra, when it stated, “Under 

these facts, no reasonable jury could conclude that plaintiff threatened to prosecute defendants 

‘out of an altruistic motive of protecting the public.’  Shallal, 455 Mich at 622”.  So, is there 

an “altruistic motive” requirement to be a whistleblower in the statute?  No.  It is not there.  

See 162a. 

 Simply put, there is no mention of any sort of “motive” requirement in this statutory 

provision, MCLA 15.362.  And courts have no authority to alter statutory language.  In other 

words, a court cannot add to the terms of MCLA 15.362 what the legislature left out: the 

requirement of a good motive, a pure heart, a happy, smiling face.  See Merritt v Dillard 

Paper Co., 120 F3d 1181, 1187 (11th Cir. 1997). 
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 In and of itself, the Shallal decision’s imposition of a “public concern vs personal 

vindictiveness” motive test is inconsistent with the plain and unambiguous statutory language 

of MCLA 15.362.  Therefore, this holding of Shallal, if in fact it is a correct holding of 

Shallal, should be reversed, for the same reasons this Court reversed Wymer. 

So, too, the Court of Appeals majority’s opinion in the Whitman decision succumbed 

to the temptation to impose provisions not found in the statutory language of the WPA, 

specifically MCLA 15.362.  In other words, the Court of Appeals majority opinion 

succumbed to the temptation to engage in “legislative decision-making”, which this Court has 

condemned on a number of different occasions.  In Whitman, the Court of Appeals majority’s 

holding engrafted the same “public concern” motive test prerequisite as did Shallal, and even 

added its own “financial interest” motive test exception, as well as an “altruistic motive” 

requirement and a “bad faith” exception onto MCLA 15.362! See 32a-33a (Majority 

Opinion).  See 162a, which proves no such language is found in the plain and unambiguous 

language of the statute. 

A legitimate business, or a legitimate government unit, does not need artificially 

manufactured exceptions that the legislature did not want or put in the WPA.  In this case, the 

Defendant Mayor wanted Chief Whitman to enter into an illegal agreement to violate local 

ordinance 68C.  Further, Chief Whitman did not agree to this as the Court of Appeals majority 

suggested in its opinion.  In fact, the record is just the opposite.  Chief Whitman specifically 

testified that he could never do such a thing.  See 90a; 154a-155a.  Further, it is simply 

stunning that the Court of Appeals majority would condone a “gentlemen’s agreement” to 

violate the law as if it is a good thing simply because the Mayor purportedly wanted to do this 

to balance the budget.  Judge Beckering noticed this, too, when she said in her dissent— 



 23

“While I agree that it may be necessary for a city to adjust its 
budget to preserve essential public services and avoid terminating 
its employees, balancing the budget through violating one of its 
own ordinances hardly seems to serve the public interest.” 

 
See 43a (emphasis added). 

 You bet.  By condoning the Defendant Mayor’s attempted illegal actions, the Court of 

Appeals majority’s opinion has opened Pandora’s box.  What if a mayor or government 

executive wants to reduce costs for the budget by not following safety/pollution laws and 

dumps nuclear waste into our water supply?  No problem escaping responsibility under the 

Court of Appeals majority’s opinion in Whitman; if it was done to balance the budget, it’s 

okay! 

While the Court in Shallal, and the Court of Appeals majority in Whitman, may 

sincerely believe that MCLA 15.362 ought to contain those motive-related provisions, the 

legislature chose not to include them.  See 162a. 

So, what was the wrong done in this Whitman case on appeal?  The wrong done is that 

the Court of Appeals majority’s opinion in Whitman, like the Court in Shallal, rewrote the 

WPA to require essentially that a plaintiff “must be devoid of any self-interest motivation 

whatsoever”, then applied their newly rewritten WPA statute retroactively to take a fairly won 

jury verdict away from Chief of Police Whitman, while at the same time, it repudiated, 

contradicted and sub silentio reversed at least two published Michigan Court of Appeals 

opinions7 that should have been followed, upheld and applied if the statutory language of 

MCLA 15.362 is to be interpreted as written.  See 162a and 163a for pictorial diagram proof 

as to how the WPA was rewritten by the Court of Appeals majority’s opinion to accomplish 

this result, and see 164a which sets forth the consequences thereof. 

                                                 
7 Trepanier, supra, at p. 587; Phinney, supra, at p. 544; Kimmelman, supra at p. 571. 
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B. The Only Exception Contained in MCLA 15.362 for a “Type I” Whistleblower is 
a Scienter/Falsity Provision, Not Any Sort of Motive Test 

 
 The WPA’s only exception for a Type I Whistleblower is “knowing falsity”; to wit: 

“15.362.  Discharge threats, or discrimination against 
employee for reporting violations of law 

 
Sec. 2  An employer shall not discharge, threaten, or otherwise 
discriminate against an employee regarding the employee’s 
compensation, terms, conditions, location, or privileges of 
employment because the employee, or a person acting on behalf 
of the employee, reports or is about to report, verbally or in 
writing, a violation of a suspected violation of a law or 
regulation or rule promulgated pursuant to law of this state, a 
political subdivision of this state, or the United States to a 
public body, UNLESS THE EMPLOYEE KNOWS THAT 
THE REPORT IS FALSE, or because an employee is 
requested by a public body to participate in an investigation, 
hearing or inquiry held by that public body, or a court action.”  

  

See MCLA §15.362 (emphasis added).  In other words, the only test found in the language of 

the statute is a “truth test”, not a “motive test”.  Nobody in this case, with these facts, could 

possibly say that the Chief of Police reporting a violation or suspected violation of Burton 

Ordinance 68-C was anything other than 100% truthful and accurate.  Even Defendant 

Mayor’s own attorney said that the Chief of Police, Bruce Whitman, was right, and told the 

Mayor specifically, “Chuck, you can’t make an agreement to do 55 in a 45 mph zone”. 

 This “knowing falsity” exception is strikingly similar to the “actual malice” standard 

in defamation law.  Motives such as ill-will, spite or even hatred, do not amount to “actual 

malice” as the legal standard is really one of the publisher’s scienter as to the truth of the 

statements published.  See, for example, Grebner v Runyon, 132 Mich App 327 (1984). 

 The bottom line is that the only exception contained in MCLA 15.362 is a “knowing 

falsity”/scienter exception—i.e., a “truth test”—not any sort of “motive test”.  This, too, 

compels that Shallal be reversed, and that the Court of Appeals majority’s opinion in 
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Whitman also be reversed consistent with Judge Beckering’s dissent and the language of 

MCLA 15.361 itself. 

IV. THE COURT OF APPEALS MAJORITY’S OPINION IN THIS WHITMAN 
CASE REWROTE THE WPA TO REQUIRE THAT “PLAINTIFF MUST BE 

DEVOID OF ANY SELF-INTEREST MOTIVATION WHATSOEVER”, THEN 
APPLIED ITS LEGISLATIVE-DECISIONMAKING REWRITE OF THE WPA 

STATUTE RETROACTIVELY TO TAKE A FAIRLY WON JURY VERDICT AWAY 
FROM POLICE CHIEF WHITMAN, WHILE AT THE SAME TIME, IT 

REPUDIATED, CONTRADICTED AND SUB SILENTIO REVERSED TWO 
PUBLISHED COURT OF APPEALS DECISIONS THAT SHOULD HAVE BEEN 

FOLLOWED, UPHELD AND APPLIED TO THIS VERY WHITMAN CASE 
 

 The Court of Appeals majority opinion engaged in the very type of “legislative 

decision-making” that this Court has condemned on a number of different occasions.  See 

162a and 163a for pictorial diagram proof as to how the WPA was rewritten to accomplish 

this result, and see 164a which sets forth the consequences thereof. 

 By wording MCLA 15.362 without a motive test of any kind, the legislature was 

“removing barriers to employee efforts to report violations of the law”, in order to protect an 

employee who “may be reluctant to report the violation for fear of employer retaliation”.  

Terzano v Wayne County, 216 Mich App 522, 530; 549 NW2d 606 (1996). 

 In reaching the decision the majority reached in this very Whitman case, it repudiated, 

contradicted and sub silentio reversed two published Court of Appeals opinions that they were 

bound to follow, uphold and apply to this very Whitman case.  One of the cases is Phinney v 

Perlmutter, 222 Mich App 513, 544 (1997), which specifically held and found: 

“Whether Plaintiff sought ‘personal gain’ in making her reports, 
rather then public good, is ‘legally irrelevant’. . .” (emphasis 
added) 
 

See Phinney, supra, at p. 544.  Additionally, in Trepanier v National Amusements, Inc., 250 

Mich App 578, 587 (2002), the Court specifically rejected the Shallal “public concern” 
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argument as being incorrect concerning what is “protected activity” under the WPA.  Both in 

our Briefs and oral argument before the Court of Appeals, we specifically pointed out these 

holdings of Phinney, supra; Trepanier, supra and Kimmelman v HDM Ltd., 278 Mich App 

569 (2008).  The Michigan Court of Appeals majority opinion in Whitman repudiates these 

published cases from the very same court that the majority judges sit on.  How could this be? 

 In this Whitman case, Plaintiff, Chief of Police Whitman’s actions were consistent 

with the actual language of the statute.  Specifically, the trial court record shows that Chief 

Whitman had to overcome the risk of having his illustrious 32-year career8 terminated by 

challenging the one individual with the raw power to destroy him, Defendant Mayor Smiley.  

Chief of Police Whitman had to follow his sworn oath and not enter into a gentlemen’s 

agreement to violate the local ordinance, but to enforce it.  A delicate situation to say the 

least, which is why Chief Whitman made it clear months earlier that if the Mayor would 

simply take steps to amend the ordinance, there would be no problem. When the Mayor chose 

not to take this action, the Chief of Police at that point in time had no real choice but to follow 

his oath and make sure that public officials, including specifically his boss, the Mayor, 

followed the law.  As it turns out, the Chief was correct to anticipate that his reporting this 

violation of the ordinance would lead to the end of his distinguished 32-year career. As 

proven at trial, Defendant Smiley angrily terminated Chief Whitman’s employment as a result 

of the Chief’s engaging in the protected activity as set forth in MCLA 15.362.  Unless the 

unambiguous language of MCLA 15.362 is followed, Chief Whitman’s case will be the #1 

                                                 
8 Chief Whitman rose through the ranks from a part-time officer to become the Chief of Police.  He received five 
commendations for bravery, stopping three armed robberies, another for saving a woman who was being 
carjacked by a lunatic with a gun held to her head, and one for saving his own partner’s life from a desperado 
who had a gun pulled on the partner, as well as State of Michigan awards for Police Administrator of the Year 
and Rotary Club Police Administrator of the Year. 
 



 27

illustrative example of how the WPA’s purpose of eliminating fear barriers for courageous 

whistleblowers has been eviscerated—rendered nothing more than a hollow, legal Potemkin 

façade.  See 162a-164a. 

V. EVEN IF SHALLAL’S “PUBLIC CONCERN VS PERSONAL 
VINDICTIVENESS” MOTIVE TEST IS IMPROPERLY USED, THE FACTS OF 

THIS WHITMAN CASE ARE DISTINGUISHABLE 
 

 When this case was tried to jury verdict in May, 2009, the WPA did not, by its express 

and unambiguous terms, include any sort of “motive test”.  See 162a.  There was no “public 

concern” balancing test, no “personal gain” exception and no “altruistic motive” prerequisite.  

Further, there is no “extortion” exception, either, which would prevent someone from being a 

Whistleblower; and no “bad faith” exception is anywhere to be found in the statutory 

language.  See 162a. 

Relying upon a Federal District Court’s interpretation9 of Michigan’s WPA, the 

Shallal Court discussed what amounted to an “extortion” exception.  455 Mich, at p. 621.  

Notably, however, this discussion of the “extortion” exception has been conflated with the 

holding of Shallal, which was based on a “causal connection” analysis.  Specifically, the 

plaintiff employee in Shallal actually knew she was about to be fired, and thereafter 

threatened to report her supervisor, which led this Court to conclude that there was no “causal 

connection” between her reporting and her firing, since the decision to fire her was made 

before she reported.  Practitioners, however, do not cite the case for its “causal connection” 

analysis, but instead argue and claim that it creates a protected activity “extortion exception”, 

which prevents a plaintiff employee from being a Whistleblower, and prevents the employee 

from obtaining the protection the WPA affords.  Thus, the fallout of the Shallal opinion brings 

                                                 
9 Wolcott v Champion Int’l Corp., 691 F.Supp. 1052, 1065 (WD Mich 1987) 
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to mind the statement that, “. . . a slavish adherence to dicta in a Supreme Court Opinion is 

often a poor substitute for legal analysis based on the reasoning of the same Opinion.”  Seals v 

Henry Ford Hospital, 123 Mich App 329, 334; 333 NW2d 272 (1983). 

In the Whitman case before this Court, the Court of Appeals majority’s opinion should 

be reversed because the clear and unambiguous language of MCLA 15.362 does not contain 

any sort of “motive” test, extortion or otherwise, which would have precluded Chief Whitman 

from being a Whistleblower.  Further, the true record at trial established that there is no 

evidence that Chief Whitman was trying to “blackmail” his employer under a causal 

connection analysis.  See 40a-44a, esp. 42a, last ¶.  Specifically, unlike the plaintiff in Shallal, 

Chief Whitman did not know that his employment was going to be terminated before he 

reported the violations or suspected violations of Ordinance 68-C.  See 41a-42a. In and of 

itself, this distinguishes Chief Whitman’s case from the facts of Shallal.  

CONCLUSION REGARDING WHY SHALLAL, SUPRA SHOULD BE REVERSED, 
AND FURTHER, WHY THE COURT OF APPEALS MAJORITY’S OPINION IN 

THIS WHITMAN CASE SHOULD BE REVERSED 
 

 This Court should reverse Shallal, supra, for the reason that its imposition of a “public 

concern vs personal vindictiveness” motive test is not supported by the statutory language of 

MCLA 15.362.  Neal, supra. 

 Additionally, this Court should reverse the Court of Appeals majority’s opinion in 

Whitman.  The Court of Appeals majority’s opinion erroneously followed Shallal’s judicial 

legislation of a “public concern” test.  Further, the Court of Appeals majority’s opinion 

erroneously succumbed to the same temptation to engage in judicial legislation itself by 

imposing additional motive test provisions (a “no financial gain” motive test, and an 

“altruistic motive” test) not supported by the statutory language of MCLA 15.362.  The effect 
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of this judicial legislation was to effectively rewrite the Michigan Whistleblower Protection 

Act and retroactively apply it as rewritten to take a fairly won verdict away from Chief 

Whitman. 

 Finally, the facts of Shallal regarding causal connection are easily distinguishable 

from the facts of this Whitman case.  So, for this reason, too, the Court of Appeals majority’s 

opinion should be reversed. 

VI. THE COURT OF APPEALS MAJORITY’S OPINION ALSO FAILED TO 
PROPERLY APPLY THE JNOV STANDARD OF REVIEW WHICH REQUIRES A 
NON-MOVING PARTY TO RECEIVE ALL FAVORABLE INFERENCES WHEN 

FINDING THERE WAS NO “PROTECTED ACTIVITY” OR “CAUSAL 
CONNECTION/PRETEXT” IN THIS CASE 

 
 A trial court’s ruling on a motion for JNOV is reviewed de novo on appeal.  Garg v 

Macomb Co. Mental Health Services, 472 Mich 263, 272; 696 NW2d 646 (2005).  When 

ruling on a motion for JNOV, a trial court should consider the evidence and all legitimate 

inferences arising therefrom in the light most favorable to the non-moving party.  Reed v 

Yackell, 473 Mich 520, 528; 703 NW2d 1 (2005).  “A trial court should grant a motion for 

JNOV only when there was insufficient evidence presented to create an issue for the jury.”  

Attard v Citizens Ins. Co. of America, 237 Mich App 311, 321; 602 NW2d 633 (1999).  If the 

evidence is such that reasonable jurors could disagree, JNOV is not properly granted.  

Foreman v Foreman, 266 Mich App 132, 136; 701 NW2d 167 (2005). 

 Notably, the Whitman case was tried to jury verdict.  The jury heard all of the 

evidence, weighed it, looked the witnesses in the eye and determined who to believe and who 

not to believe.  Why is this important concerning this appeal?  Because the Court of Appeals 

majority’s opinion in this case took away the verdict/judgment, by reversing the Trial Court’s 

order denying Defendants’ Motion for JNOV, in part at least, based essentially upon a legally 
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inapplicable of a McDonnell-Douglas10-type summary disposition standard regarding 

Defendants’ proffered business reasons.  See fn1 of the Court of Appeals majority’s opinion. 

See 33a.  However, one has to look no further than the Michigan Supreme Court’s 

introduction in Chapter 105 of the MCivJI concerning employment discrimination and 

Chapter 107 whistleblower intro to see that the committee decided not to develop its 

instructions around the McDonnell-Douglas model.  See 146a-148a.  Therefore, it makes little 

sense to follow the Supreme Court committee’s jury instructions which eschewed reliance on 

the McDonnell-Douglas paradigm during a trial, only to revert back to it when analyzing a 

JNOV motion.  See, for example, EEOC v Avery Dennison Corp., 104 F3d 858 (1997) (“. . . it 

is inappropriate for a lower court to resolve a discrimination case on the grounds that a prima 

facie case has not been made after the case has been fully tried on the merits.”) (emphasis 

added). 

 The bottom line is that the jury considered all the evidence regarding Defendants’ 

proffered business reasons, and soundly rejected each one of them.  The jury verdict and Trial 

Court judgment should therefore be reinstated, and not done away with by the Court of 

Appeals majority’s sweeping generalization in fn1—a generalization and finding which is 

completely contrary to the actual trial record and inconsistent with the JNOV standard of 

review. 

 

 

 

                                                 
10 McDonnell Douglas Corp v Green, 411 US 792, 800; 93 S Ct 1817, 1823; 36 L 2d 668 (1973) 
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A. THE ERRORS REGARDING THE FACTUAL ISSUES CONCERNING 
PROTECTED ACTIVITY AND CAUSAL CONNECTION/PRETEXT REQUIRE 

REVERSAL 
 

1. In this case, the Court of Appeals majority’s opinion erroneously found that 
Chief Whitman used the WPA as a “weapon” “solely” for his own benefit, when the 
facts at trial prove he did not use it as a “weapon” nor “solely” for his own benefit 

because he (a) told Defendant Mayor Smiley well in advance that the ordinance violation 
would be a non-issue if it was simply amended, (b) Defendant Mayor Smiley chose not to 

engage in the process to have the ordinance amended, and (c) this failure to have the 
ordinance amended by Defendant Mayor Smiley resulted in the ordinance requiring 

payouts to not “solely” Chief Whitman, but 13 other administrators also 
 
 In direct violation of the JNOV standard of review, the Court of Appeals majority’s 

opinion found that Chief Whitman was lying in wait to enforce ordinance 68C at an opportune 

time as a “weapon” solely for his own financial benefit, despite the factual record being just 

the opposite.  Chief Whitman specifically testified that he was not.  See 92a. Why couldn’t a 

reasonable juror believe him?  Further, Chief Whitman could not have been lying in wait 

because he could not use his vacation time that was allotted to him for the reason that the 

police department would have been operating without a command structure if he did. See 77a.  

As Judge Beckering’s dissent correctly points out when distinguishing the federal district 

court cases of Wolcott v Champion Int’l Corp., 691 F.Supp. 1052, 1065 (WD Mich 1987); 

Robinson v Radian, Inc., 624 F Supp 2d 617 (ED Mich, 2008) and the Michigan case of 

Shallal, supra— 

“Unlike the plaintiffs in the above cases, plaintiff did not use the 
WPA as an ‘offensive weapon’ or ‘tool for extortion’.  The majority 
concludes that plaintiff acted in bad faith, in a manner similar to the 
plaintiff in Shallal, by withholding ‘his accusation of a legal 
violation until after he accumulated thousands of dollars worth of 
sick and vacation time.’  I disagree.  Plaintiff first informed Smiley 
of his disagreement with the payout policy in March 2003, 
immediately after the mayor issues the memorandum stating that 
there would be no payouts for unused vacation days.  Although 
plaintiff did not make another formal complaint to Smiley until 
January 2004, when he requested a payout for his unused days in 
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2003 and identified the policy as a violation of ordinance 68C, his 
actions cannot be considered extortion.  In his January 23, 2004, 
letter to Hamilton, plaintiff explained that he was ‘in no position to 
take vacation time’ in 2003 because of staffing changes that year 
and that the ‘ordinance was no re addressed in regards to [vacation] 
benefits during the past year and the Mayor and council clearly had 
ample time to bring this up and I expected them to [do so] after the 
memo of March 03.’  Because Smiley and the city council failed to 
address the violation of ordinance 68C as plaintiff expected they 
would, plaintiff requested a payout in January 2004.  He was legally 
entitled to a payout for his unused days in 2003 under ordinance 
68C, and the ordinance itself stated that such payouts were to be 
made ‘in January in the year after which [the days] are 
accumulated.’  Thus, plaintiff waited to request a payout for his 
unused days until he was legally entitled to such payout, pursuant to 
the ordinance.  In Wolcott, Shallal, and Robinson, the plaintiffs 
were aware of alleged violations of law by their employers for 
significant periods of time—up to several years—and only 
threatened to report those violations after their own job 
performances or positions came in jeopardy.  The alleged violations 
of law they threatened to report were completely unrelated to the 
reasons their job performances or positions were jeopardized.  
Plaintiff’s actions cannot be equated to the actions of the plaintiffs 
in those cases.  There was no evidence of bad faith in this case.” 

  

See 42a-43a. 

2. In this case, the Court of Appeals majority’s opinion erroneously found that 
there was no evidence from which a reasonable juror could conclude that Chief 
Whitman was acting in the “public interest”, despite the fact that (a) this is not a 
requirement found anywhere in the WPA statute and, even if this heretofore non-

existent requirement is grafted onto the statute, (b) Plaintiff Whitman’s job as Chief of 
Police created a duty to enforce all the laws, including Ordinance 68-C, and (c) seeking 

to have the Defendant Mayor act in accordance with the law rather than public 
employees entering into a “gentlemen’s agreement” to violate a law is a matter of 

“public interest” 
 

First of all, the Court of Appeals majority should not have even engaged in a fact-

finding probe regarding a “public interest” motive on Chief Whitman’s part for the reason that 

no such requirement is found in MCLA 15.362.  However, even if this was a legitimate issue, 

the factual record still shows that Chief Whitman was acting in the public interest, as well as 

his own. 
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Applying the JNOV standard of review properly, was there any evidence from which a 

reasonable juror could conclude that Chief Whitman was acting in the public interest, as well 

as his own?  Absolutely, yes.  Not only was there testimony at trial that he enforced the 

ordinance on behalf of a number of administrators, as many as 13 administrators (See 89a) 

besides himself, but Judge Beckering’s dissent again correctly points out— 

“Moreover, contrary to the majority’s conclusion that ‘plaintiff was 
decidedly not acting in the public interest, but in a thoroughly 
personal and private interest of securing a monetary benefit,’ there 
was evidence that he acted, at least in part, in the public interest.  
Plaintiff, the city’s police chief, stated in his January 9, 2004, letter 
to Smiley that ignoring the content of ordinance 68C ‘would be a 
direct overt violation of that ordinance and I fully intend to address 
the violation should it occur.’  He reiterated the same at the January 
12, 2004, staff meeting.  In his January 15, 2004, letter to Lowthian, 
plaintiff stated:  ‘I cannot allow them to violate the ordinance by 
‘forcing waivers’ of ordinance[-]given rights.  I believe it is my job 
as a police officer to point the violation out and I will pursue it as 
far as it needs to go.’ (Emphasis added.)  In his January 23, 2004, 
letter to Hamilton, plaintiff stated: 
 

“My position is this, this is a violation of the ordinance 
[and] I told the mayor on the 12th it was an ordinance 
violation . . . .  If I need to re address [the issue] through the 
council I will, if you have any input on resolving this I 
would appreciate it or I will be forced to pursue this as a 
violation of the law and will address it as such. 

 
Given this evidence, plaintiff clearly intended to treat Smiley’s 
payout policy as an ordinance violation and believed that it was his 
duty as an officer of the law to do so.” See 43a. 
 

Further, the City Attorney admitted that it was Plaintiff’s “job” and that he was “only 

doing his job” to enforce the ordinance.  See 124a-128a. 
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3. In this case, the Court of Appeals majority’s opinion, in footnote 1, improperly 
and erroneously weighed evidence by finding that there was “overwhelming” evidence 
of misconduct in office to justify the termination of Chief Whitman and take away the 

jury’s verdict, when, in fact, the record proves that each of Defendants’ proffered 
business reasons were pretextual 

 
Again, the Court of Appeals majority cited the JNOV standard of review, but didn’t 

follow it.  Giving all favorable inferences to Chief Whitman, the true factual record reveals 

just the opposite of what the majority claims.  Please look at what the Court of Appeals 

majority’s opinion ignored from the trial record and from Chief Whitman’s appellate brief, 

namely, the total destruction of Defendants’ proffered business reasons as set forth 

hereinbefore at pp. 7-13. 

 How can the Court of Appeals majority’s opinion pretend the above-evidence in the 

record didn’t exist in this case in violation of the JNOV standard of review?  Unless the 

Michigan Supreme Court corrects the Court of Appeals majority’s opinion, a major injustice 

will go uncorrected. 

4. This Court of Appeals majority’s opinion also overlooked powerful MRE 801(d-
2) admissions of causal connection and pretext from the mouths of Defendants 

themselves, as well as their lieutenants and sergeants 
 

 Like Shakespeare’s Lady Macbeth, Defendant Smiley could not keep his mouth shut 

as to why he did not reappoint Chief Whitman. He called a meeting of his lieutenants and 

sergeants in December, 2007, to discuss what all of them do and do not want in a new police 

chief. At this time, Defendant Whitman had been gone for approximately one month. 

Although Defendant Smiley claimed under oath that he never, ever used the word “prosecute” 

at the lieutenants/sergeants meeting held in December, 2007, and that he had “made peace” 

with Chief Whitman’s alleged violation of a so-called “gentlemen’s agreement” to violate the 

law, Defendants’ own police officers and lieutenants and sergeants who were present at that 
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meeting flat out contradicted the Mayor’s testimony, and told the jury that that was exactly 

what Defendant Smiley said at the meeting. First, Chief Whitman testified as follows: 

Q. Okay. How did you find out the real reason why you 
 were fired? 
A. Mike Odette was the first one to call and tell me. This 
 was apparently the day after the Mayor had the meeting 
 with the lieutenants and sergeants, and I believe his 
 exact words were we found out – Now we know why the 
 Mayor fired you. And I said, oh, really, why is that? 
 And he said it all goes back to the ’03-’04 payout issue, 
 which would be the 68-C ordinance issue. 
 
Q. Did you get a call from any other sergeants or 
 lieutenants? 
A. Yes. Mike was in December. I believe in January I 

talked to Sergeant Needham, and I may have brought it 
up with Sergeant Needham that I understand you guys 
were told why I was fired, and he said yes and he 
relayed it the way about, yeah, it all goes back to when 
you tried to put – you threatened to put the Mayor in jail 
or tried to put the Mayor in jail which, of course, meant 
the 68-C Ordinance issue. 

 
Q. Okay. Did any other lieutenant or sergeant tell you that 
 he was at the meeting and heard that, too? 
A. Yes. In February then I talked to Lieutenant Hudson, 

and I asked him if he was told the same thing. I 
understand at the meeting you were told why I was fired, 
and he said, yes, it all goes back to the back-pay issue, 
the ’03-’04 68-C issue. And I think with him I even said 
are you sure? And he said, yes, the Mayor mentioned it a 
lot. It seemed to me like that was the only issue. That’s 
how he relayed it to me, that was the reason, and he said 
it was a termination is how he put it to me.” (emphasis 
added) 

 
See 97a-98a.  Sgt. Needham testified consistently under oath at his deposition: 

“Q. My question is, I read you what I asked him and what he  
answered.  And I just want to know, you were at that 
meeting, correct? 

A. Yes. 
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Q. Is that a true statement when he says he brought up the 
matter of vacation pay? 

A. He as in –  
 
Q. Mayor Smiley. 
A. --the mayor? 
 
Q. Yeah, Mayor Smiley. 
A. To us at the meeting? 
 
Q. Yes. 
A. Yes.  He said that he first had a problem with Bruce – I  

forget what dates.  I don't even remember if the mayor 
said the date. 
 

Q. Okay. 
A. And that Bruce went back on what he called a 

gentleman's agreement. 
 

Q. Okay. 
A. And that Bruce didn't use all of his vacation days as was 

agreed. 
 

Q. Okay.  What else do you recall? 
A. As far as what? 
 
Q. Well, as far as anything else that -- Did the mayor bring  

up the topic of Bruce threatening to have him 
prosecuted for violation of the ordinance? 

A. YES. 
 
Q. Okay.  What did he say about that, to the best of your  

recollection? 
A. WELL, THAT'S HOW HE PREFACED THE 

WHOLE SITUATION.  He said that, you know, he 
didn't know if we were aware, meaning the staff that was 
at this meeting, BUT BRUCE HAD TRIED TO BRING 
HIM UP ON CHARGES IN VIOLATING A CITY 
ORDINANCE that said he's -- that Bruce was to get 
paid off for vacation days.”(emphasis added) 

 
See 80a-81a (emphasis added). 
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 Additionally, Sgt. Odette recollected the same thing at his deposition under oath: 

“Q. …Now, do you recollect that, that he brought up the 
issue of vacation pay? 

A. Yes. 
 
Q. Okay.  Can you tell me what your recollection is about 

that? 
A. To the best of my recollection, he stated that – you 

know, that he hadn’t really been happy with – with the 
chief since early after his appointment. 

 
Q. Okay. 
A. And cited the vacation pay issue as – as what he was 

talking about. 
 
Q. Okay. 
A. And he just said that, you know, that he hadn’t been 

happy since then. And that was it.” 
 

See 82a-83a (emphasis added). 
 

 So, too, Lt. Hudson left the meeting with the same impression, that Defendants 

released the Chief because of a three year old ordinance issue: 

 “…But the impression I was left with, it had something to do 
with a previous incident about payouts at the end of the year.”   
 

At trial, under oath in front of the jury, Lt. Osterholzer confirmed that he, too, heard 

Defendant Smiley complain about Chief Whitman saying that he would “prosecute” 

Defendant Smiley – 

“Q. …Did you hear the Mayor say this? 
A. I recall the Mayor and explaining why he wasn’t sure if 
 he was gonna go internal or not because of the way him 
 and Bruce started. I do recall him saying that they 
 started out on the wrong foot, they had this gentlemen’s 
 agreement over the vacation pay and Bruce threatened to 
 have him up on charges. 
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Q. Correct.  
A. I remember him saying those statements, but that they 
 cleaned the slate and he had hoped over the next few 
 years that they would build a good working relationship. 
 So, I don’t want to be taken out of context. He never 
 said this is why I’m doing this. 
 
Q. Okay, but you did hear him say that Bruce had 
 threatened to bring him upon charges and prosecute 
 him? 
A. I remember the Mayor saying that in his conversation 
 introduction; sure.” 
 

See 143a-144a (emphasis added). 

 So the jury watched and listened when Defendant Smiley denied that he ever said the 

word “prosecute” at the lieutenants/sergeants meeting, then witnessed four of Defendants’ 

police officers, lieutenants and sergeants testify under oath that that was exactly what 

Defendant Smiley said at this meeting discussing what they do and do not want in a police 

chief. This is as powerful direct and/or circumstantial evidence as you will ever see in any 

Whistleblower Protection Act trial.  For this reason, too, the Court of Appeals majority’s 

opinion must be reversed. 

CONCLUSION/RELIEF SOUGHT 

 First, this Court should reverse Shallal, supra, for the reason that its imposition of a 

“public concern vs personal vindictiveness” motive test is not supported by the statutory 

language of MCLA 15.362.  Neal, supra. 

 Second, this Court should reverse the Court of Appeals majority’s opinion in 

Whitman.  The Court of Appeals majority’s opinion erroneously followed Shallal’s judicial 

legislation of a “public concern” test.  Further, the Court of Appeals majority’s opinion 

erroneously succumbed to the same temptation to engage in judicial legislation itself by 

imposing additional motive tests provisions (a “no financial gain” motive test, and an 
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“altruistic motive” test, and a “bad faith exception” test), not found in the statutory language 

of MCLA 15.362.  The effect of this judicial legislation was to effectively rewrite the 

Michigan Whistleblower Protection Act and retroactively apply it as rewritten to take a fairly 

won verdict away from Chief Whitman. 

 Third, this Court should reverse the Court of Appeals majority’s decision reversing the 

Trial Court’s denial of Defendants’ Motion for JNOV for the reason that the JNOV standard 

of review, which requires a non-moving party to receive all favorable inferences, was not 

properly followed.  Specifically, the Court of Appeals majority’s decision improperly and 

erroneously weighed evidence by finding that there was “overwhelming” evidence of 

misconduct in office to justify the termination of Chief Whitman, and take away the jury’s 

verdict, when, in fact, the record proves that each of Defendants’ proffered business reasons 

were pretextual.  The Court of Appeals majority’s opinion also overlooked powerful MRE 

801(d-2) admissions of causal connection and pretext from the mouths of Defendants’ 

themselves, as well as their lieutenants and sergeants. 

 Finally, Plaintiff respectfully asks this Court to affirm the Trial Court’s order awarding 

judgment to Plaintiff, Chief Bruce Whitman. 

       Respectfully submitted, 

 
____________________    ______________________________ 
DATE       TOM R. PABST (P27872) 
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       Attorney for Chief Whitman 
 
____________________    ______________________________ 
DATE       JARRETT M. PABST (P73698) 
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